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In this per iod of health emergency for operators in the energy sector and generally for all those 
operating in the sectors regulated by Arera, addressing the management of the pandemic from 
Covid-19 has multiple implications, among the most relevant, that concerning regulatory and 
contractual compliance.  
 
 Therefore on the one hand, they should adopt the best practices to better manage compliance 
with the regulation and, on the other hand,  identify the most protective legal solutions to 
resolve the crit ical issues that have emerged so far, and in a preventative manner, in commercial 
and contractual relations with, and not only,  the various subjects of the (respective) supply 
chain. . 
 
The spread of Covid-19 is significantly impacting the ability of regulated entit ies to ensure full 
compliance with contractual and commercial standards throughout   the course of their  
activities. This is due to the restrictions regarding commercial and production activit ies, as well 
as movement of people.  
 
In particular, by means of  resolution 59/2020/R /Com, the Authority intervened with the right 
timing, to clarify that: i) failure to comply with the  contractual and/or commercial standards 
provided for electricity and gas distribution,,  natural gas transportation, for integrated water 
services, for district heating and cooling services if caused by the Covid-19 emergency "will 
constitute a cause of force majeure", and shall have to be documented if  not expressly provided 
for by the regulation (therefore in the case of sellers and distributors of electricity and natural gas, 
they have the right to define the objective and documentable criteria to attribute causes of force 
majeure to  commercial services 



 

 

which, following the health emergency, do not comply with the standards defined by Arera for 
services governed by TIQV, TIVG, TIMOE, TIMG, TIF) ; ii) a series of deadlines envisaged by the 
regulation in the various regulated sectors have been postponed (most recently in the energy sector see 
the resolution 94/2020/R/COM); iii) the electricity and gas network operators (already recipients of 
specific recommendations from Mise) are required to give priority to essential activities and to give 
absolute priority to guaranteeing the continuity and availability of services in safe conditions with 
special attention for healthcare facilities, welfare and logistical support for civil protection and public 
utility services (see Arera press release of March 26). 

 
In a scenario such as the current one, with a multitude of companies in the most disparate 
sectors forced to stop their activities, those that provide public utility services (typically in 
the energy sector) while continuing to provide their services therefore find  themselves in the 
delicate situation of not being able to ensure the regular and timely supply of services and this  
necessarily affects the downstream or upstream  contractual and commercial relationships with 
the other subjects of the respective supply chain (for example the possible delays in the 
execution of  network services which require sending a technician of the local manager / 
distributor across the territory, or the financial difficulties for the sellers, caused by the 
sudden drop in consumption, to respect the stringent payment terms foreseen by the transport 
and/or connection contracts of the respective operators of network). This led to an 
"emergency" also in terms of the management and compliance of contractual relations.  
 
Consequently, if, on the one hand, operators can appeal to Arera's "extraordinary" measures - 
which expressly refer to force majeure (  even though relating to well-defined areas) - on the 
other hand, for many other aspects of commercial relationships not covered by the 
aforementioned emergency measures (for example the wide range of relationships or 
obligations governed in whole or, at least, in part by private autonomy), these same subjects 
(only) have the legal instruments provided by the civil code or in specific contractual clauses 
regarding  force majeure (even if in the vast majority of cases the latter do not address 
pandemic events). Normally, these clauses contain a general definition of force majeure (i.e. 
they provide that, in the face of unforeseeable, extraordinary events and not attributable to the 
debtor, which determine the impossibility of the performance, or the excessive burden of the 
same, the contractual party may resort to the suspension of performance of the service, 
termination of the contract or modification of the conditions of the contract according to 
equity), which is followed, by way of example, by a list of circumstances  considered to 
constitute events of force majeure. 

 
In addit ion,  dep ending on the sp ec if ic  formula t ion of  the for ce ma jeur e claus e,  the  
cur r ent  emer gency cir cu mstances  ( e.g.  WHO pandemic decla r a t ion)  may have  speci f ic  
r eleva nce and a llow r enegot ia t ion (a  typica l  tool  to ba lance  services  or  to adapt thes e 
serv ices  to the  r ea l  s i tua t ion) ,  the suspens ion of  the s er vice or  in ex t r eme cases  the  
t er mina t ion of  the cont r act .  In a ll  ca ses ,   the t imely  commu nica t ion by t he int er es t ed  
pa r ty to the other  cont r actua l  par ty is  of  u tmos t  imp or tance;  in fact ,  the int er es t ed  
pa r ty - is  not  ex empt  f rom fu lf i l l ing the cont r act   unt i l  the other  par ty is  not if i ed  
about  the ex is t ence of  a  cause of  for ce ma jeur e,  and is  ther efor e l iab le for  the delay.  
T he t imel iness  (a s  well  a s  the r ea son)  of  the commu nica t ion of  the caus e of  for ce  
ma jeur e is  ex t r emely r eleva nt .  
T he cur r ent  cont ext  a ssocia ted wit h the sprea d of  t he Cor ona virus  thus  seems  t o b e a  
cause of  for ce ma jeure but  only wit h r ef er ence to the cont r act s  conclu ded previous ly  
(b ecause the event  of  for ce ma jeure is  in f act  the occur r ence of  an unfores eeab le and  
inevitable cir cu mstance) .  Wit h r ef er ence to  the cont r act s  ent er ed into or  r enegot ia ted  
in this  p er iod,  speci f ic  agreements  wi ll  have to b e for mu la ted to r egula t e  
cont ingenc ies ,  di f f icu lt i es  and poss ib le imp ediments  which the pa r t ies  -  dep ending on  
the evolu t ion of  the cur r ent  s i tua t ion -  could incur  in the ex ecut ion of  the cont r act .  



 

 

 

One also wonders if the containment measures contemplated by the various decrees could 
constitute a useful prescription to exempt the debtor that does not execute the service by "factum 
principis" (used to indicate a cause of objective impossibility to perform a service resulting 
from an action by the public authority). In light of the provisions of the aforementioned art. 91 
Law Decree  Cura Italia ("compliance with the containment measures referred to in this decree 
is always assessed for the purposes of exclusion pursuant to and for the effects of art. 1218 and 
1223 of the Italian Civil Code") it can be  established that compliance with the containment  
measures that limit the possibility of movement of people in order to avoid the spread of Covid-
19 may in actual fact  be assessed by the judge in order to exempt the debtor from carrying out  
the service. However, it is difficult to hypothesize a generalized legitimacy of  any type of 
default, because in accordance with the general principles of our system, in order for the 
defaulting debtor to be considered free from liability, it must be ascertained that compliance 
with the containment measure has indeed led to a situation of impossibility of performance, that  
cannot be overcome with the debtor’s ordinary diligence . It will therefore be necessary to 
evaluate how the impediment affected the correct execution of the contractual obligations, 
compliance with the obligations possibly established by the contract for the individual event, as 
well as the degree of diligence required by the obliged party upon the occurrence of the force 
majeure event. 
 
The best protection is that of prevention which implies - especially in a scenario such as the 
current one - an accurate legal review of the existing contracts to have a clear picture of the 
solutions available for  the company and its contractual counterparties, an equally accurate draft 
of the contractual agreements (not only force majeure clauses, but also clauses for price 
revision, indexing, renegotiation, etc. , possibly accompanied by the use of insurance or 
financial instruments to manage specific risks as well as constant monitoring of the situation 
concerning  its suppliers and/or  customers in order to promptly identify and resolve any critical 
issues (QE 6/3). 
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